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WorldCom, Inc. (“WorldCom”) hereby submits its comments in opposition to the
above-captioned Petition filed by Qwest.' WorldCom opposes Qwest’s petition because
it is nothing more than an after-the-fact attempt to obtain regulatory relief from the
Federal Communications Commission (the “Commission”) for Qwest’s failure to obtain
prior state commission approval of interconnection agreements negotiated under section
252(a)(1) of the Telecommunications Act of 1996 (the “Act”).2

Six years after passage of the Act, Qwest now claims that there is “uncertainty”
and “controversy” that warrants a declaratory ruling concerning what types of
interconnection agreements should be submitted for state commission approval. The only
controversy here is that Qwest failed to submit for approval certain agreements that it

reached with various competitive local exchange carriers (“CLECs”). In essence, Qwest

used its monopoly position to extract certain concessions out of certain CLECs in secret

" Qwest Communications International, Inc., Petition for Declaratory Ruling on the Scope of the Duty to
File and Obtain Prior Approval of Negotiated Contractual Arrangements Under Section 252(a)(1), WC

Docket No. 02-89 (filed April 23, 2002).
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deals. On its face, section 252(a)(1) requires approval of a/l interconnection agreements.

There are no carve-outs or exceptions.
I INTERCONNECTION AGREEMENTS NEGOTIATED PURSUANT TO
SECTION 252(a)(1) MUST BE SUBMITTED, IN THEIR ENTIRETY, TO
THE STATE COMMISSION FOR APPROVAL
Section 252(a)(1) requires that negotiated interconnection agreements be
submitted to the appropriate state commission. There are no exceptions or limitations on
this requirement, Qwest’s argument that section 252(a)’s prior approval requirement is
limited to rates and associated service descriptions for interconnection, services and

network elements is unsupported by a plain reading of the statute, legislative history and

the Commission’s Local Competition Order.’

A. Section 252(a)(1) Requires Approval of All Interconnection Agreements

Qwest’s attempt to limit the filing requirement to a “detailed schedule of itemized
charges for interconnection and each service or network element included in the
agreement”™ must be rejected. By its terms, section 252(a)(1) mandates that voluntarily
negotiated interconnection agreements be submitted to the state commission for approval
— in their entirety. Qwest misinterprets section 252(a)(1) to exclude contract provisions
from the approval process that do not describe rates or elements.

The language in section 252(a)(1) that Qwest highlights in its Petition does not
support Qwest’s interpretation. Specifically, section 252(a)(1) provides that

“The agreement shall include a detailed schedule of itemized charges for

interconnection and each service or network element included in the
agreement.”

* 47 U.S.C. § 252(a)(1).

} Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, First Report
and Order, 11 FCC Rcd 15499 (1996) (subsequent history omitted).
* Petition at 10.




This section continues with:

The agreement, including any interconnection agreement negotiated before

the date of enactment of the [Act], shall be submitted to the State

commission under subsection (e) of this section.

If Congress had intended to limit the filing and approval process to the schedule
of charges, the statute would have read like this:

“The agreement shall include a detailed schedule of itemized charges for

interconnection and each service or network element included in the agreement.”

[Those portions of the agreement shall be submitted to the State commission

under subsection (e) of this section.]

Because the statute was not written in this manner, there is no other logical interpretation
to make than that section 252(a)(1) requires interconnection agreements, in their entirety,
to be filed and approved by state commissions.

Qwest’s comparison of section 252(a)(1) with other provisions of contract
approval pursuant to section 252 is wholly irrelevant here. As an initial matter, an SGAT
is not a contract, just an offer of terms indicative of what CLECs should receive. The
SGAT exists solely as an opportunity to obtain approval under section 271 in states where
no CLECs have requested interconnection. Qwest’s reference to section 252’s arbitration
provisions is similarly irrelevant. Subsection (b)’s procedures for arbitrations are
separate and apart from subsection (a)’s filing requirements. In any event, in the end, the
state commission must approve both negotiated and arbitrated agreements.

B. Legislative History Does Not Support Qwest’s Interpretation

Qwest’s reliance on the legislative history for section 252(a)(1) for its

interpretation is also misplaced.” There is nothing in the legislative history that lends

5 Petition at 13-14.




support for Qwest’s argument that the 90-day approval process applies only to contractual
provisions that consists of the schedule of charges.

The Conference Report confirms that agreements voluntarily negotiated must be
submitted to the state commissions for prior approval. The House did recede to the
Senate version of 252(e), which specified that “[a]greements arrived at through voluntary
or compulsory arbitration must be approved by the State commission under new section
252(e). . .”® The Conference Report evinced no other discussion of negotiated
agreements, much less indicated in any way that certain provisions of interconnection
agreements need not be approved by the state commission. Even if the Senate
encouraged private negotiation of interconnection agreements,’ that is a long way from
exempting provisions from prior approval as required by section 252(a)(1).

C. The Commission Has Interpreted Section 252(a)(1) to Require Approval

WorldCom agrees with Qwest that the Commission has authority to interpret
section 252(a) and implement rules. In fact, the Commission has already done so.

In the Local Competition Order, the Commission confirmed that section 252(a)

required all interconnection agreements to be submitted to the state commission for
approval pursuant to section 252(e).® In implementing rules in connection with section
252(a), the Commission made clear that “the final sentence of sectton 252(a)(1), which
requires that any interconnection agreement be submitted to the state commission can and

should be read to be independent of the prior sentences in section 252(:;1)(1).”9 This

directly undercuts Qwest’s argument that the second sentence of section 252(a)(1) limits

® Telecommunications Act of 1996, Conference Report, H. Rep. 104-458, at 125-126.
" Petition at 14,

8 Local Competition Order, { 165.




which agreements must be submitted for approval to only those agreements that include

itemized charges for interconnection.

IL INTERCONNECTION AGREEMENTS MUST BE APPROVED SO THAT
THEY CAN BE AVAILABLE PURSUANT TO SECTION 252(i)

Contrary to Qwest’s claim, in fact, it is essentially trying to limit the scope of
CLECs’ rights to “pick and choose” under section 252(i). Qwest tries to distinguish the
agreements that it did not file for approval as beyond the state commission’s jurisdiction
because the agreements do not retate to schedules of charges and related service
descriptions.m CLECs can only opt-in to agreements that 1) they know about and 2), that
have been approved by the state commission. Qwest’s interpretation of section 252(a)(1)
would thwart both of these factors. If Qwest does not submit all agreements for
interconnection for approval to the state commission, then CLECs will not be able to
avail themselves of provisions, or entire agreements, that could facilitate their entry into
the local market.

The Commission determined that requiring filing of all interconnection
agreements best promotes Congress’s stated goals of opening up local markets to
competition and permitting interconnection on just, reasonable and nondiscriminatory
terms. As a result, the Commission declared that the Act does not exempt certain
categories of agreements from the filing and approval requirements of section 252(a)."!
The Commission believed, correctly, that “excluding certain agreements from public

disclosure could have anticompetitive consequences.”'> The Commission specifically

Y Id., 91 66.
19 petition at 30-37.
" Local Competition Order, § 165,

2 14,9 168.




cited pre-existing agreements as agreements encompassed by section 252(a), but the
Commission’s discussion applies equally to the types of agreements that Qwest secretly
entered into with other competitive carriers."

The purpose of giving state commissions “the opportunity to review all

»!* is to avoid discrimination. The state approval process serves to: 1) enable

agreements
carriers to have information about rates, terms and conditions that an incumbent local
exchange carrier (“ILEC”) makes available to others; and 2) make the same terms and
conditions for interconnection available to other requesting carriers under section 252."
The Commission found that by requiring that all contracts be filed with the state
commissions, an ILEC’s ability to discriminate among carriers is limited.'®

It is not for Qwest to decide which agreements, or portions thereof, should be
submitted for review and approval by state commissions. By only submitting certain
agreements for approval, Qwest is essentially determining which agreements will be
available to other CLECs under section 252(i). Furthermore, absent regulatory scrutiny,
Qwest can exercise its monopoly power to extract onerous concessions from individual
CLECs that are contrary to the public interest. In fact, by all accounts, Qwest entered into

these “secret deals” in return for the CLECs’ commitments not to oppose Qwest’s

application for interLATA, in-region authority pursuant to section 271 of the Act.”

' Petition at 20, 31.

“ Jocal Competition Order, § 163,

B

% 1d.

"7 See, Letter, dated May 15, 2002, from J. Jeffrey Oxley, Vice President, General Counsel and Corporate
Secretary, Eschelon to The Honorable Michael W. Lewis, Administrative Law Judge, Office of
Administrative Hearings, Minnesota Public Utilities Commission, Docket No. P-421/C1-01-1373,
Investigation Into Qwest’s Compliance with Section 271(d)(3) of the Telecommunications Act of 1996 that
the Requested Authorization is Consistent with the Public Interest, Convenience and Necessity, (attached
hereto as Exhibit 1). In this Minnesota Public Utilities Commission 271 docket, Mr. Oxley confirmed the




Qwest’s unilateral decision to keep certain agreements outside of the approval process is
precisely the type of covert activity the Commission sought to avoid and is contrary to the
Commission’s stated goals.'®

Qwest tries to minimize the importance of its side agreements with CLECs, but
these agreements, or provisions thereof, contain pertinent provisions and require public
scrutiny so long as issues of interconnection for local service are involved.'” Provisions
or agreements addressing billing, dispute resolution, service quality or performance and
other related provisions related to the Act, are provisions that most, if not all, CLECs
need to have in their agreements. It would be patently unfair, for example, if only certain
CLECs were given the opportunity to obtain discounted service or training on ILECs’
operational support systems. CLECs are the ones that get to decide which agreements, or
portions thereof, they want to adopt, not Qwest.

CONCLUSION

Qwest’s request for relief should be denied. Qwest is seeking relief from the
Commission for its failure to comply with the Act. Qwest was caught making secret
deals with CLECs and now it wants the Commission to somehow excuse its behavior as
lawful and consistent with the Act . There is no ambiguity in the law here. Qwest should

not be rewarded for its violation(s) of section 252(a)(1). The Commission should take all

conclusions of the Minnesota Department of Commerce that Qwest had used its control of the network’s
wholesale division to benefit its retail arm in order to obtain section 271 approval. Mr. Oxley further stated
that Qwest leveraged its monopoly power to extract oral and written agreements from CLECs that they
would not oppose Qwest’s merger or section 271 application. Id. at 7-8.

"¥ See, Confidential Billing Settlement Agreement between U 8 WEST Communications, Inc. and
McLeodUSA, Inc., dated April 28, 2000 (in exchange for resolution of interconnection-related issues,
McLeod agreed to withdraw its opposition to the U S WEST and Qwest Corporation merger)(attached
hereto as Exhibit 2); U 8§ WEST Service Level Agreement with Covad Communications Company
Unbundled Loop Services, dated April 19, 2000 (attached hereto as Exhibit 3). These agreements are now
publicly available in Minnesota Public Utilities Commission Docket No. P-421/C-02-197.



appropriate actions necessary in light of Qwest’s blatant failure to comply with a key

provision of the Act — one designed to protect CLECs from this kind of anticompetitive,

discriminatory behavior by ILECs.

Dated: May 29, 2002

Respectfully submitted,

WORLDCOM, INC.

Yopein b hevy

Kecia Boney Lewis
LisaR. Youngers

1133 19™ Street, NW
Washington, DC 20036
(202) 736-6270
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>eschelon

- telecom, inc.

May 15, 2002 NON-CONFIDENTIAL VERSION

The Honorable Michael W. Lewis
Administrative Law Judge

Office of Administrative Hearings
100 Waushingion Square, Suite 1700
Minneapolis, MN 55401-2138

Re:  MPUC Docket No. P-421/CI-01-1373 - “Investigation Into Qwest’s
Compliance with Section 271(d)(3) of the Telecommunications Act of 1996
that the Requested Authorization is Consistent with the Public Interest,

- Convenience and Necessity”

Dear Judge Lewis:

Pursuant to Minnesota Rules, Part 7829.0900, as well as procedural and
evidentiary rules allowing relevant testimony of non-party witnesses, Eschelon Telecom,
Inc. (Eschelon), submits these written comments and enclosed affidavit for consideration
in this roatter. As documents and information relating to Eschelon have been offered into
evidence and are the subject of discussion, Eschelon believes it 15 appropriate to request
an opportunity to comment. Eschelon will make witnesses availahle te Tespond to
questions, if desired. Because Eschelon is responding to materials that have been marked
confldential, Eschelon also designates the related portions of these comunents, as well as
the enclosed affidavit, as confidential.

This 1s a docket 2bout Qwest and its qualification for 271 approval. As to this
over-arching issue, Eschelon agrees with the conclusion of W. Clay Deanhardt, in an
affidavit submitted by the Minnesota Department of Commerce (DOC), that there has
been "z pattern of Qwest leveraging its control of the network through its wholesale
division to benefit the efforts of its retail arm to obtain authority to offer interLATA long
distance services.” See Affidavit of W. Clay Dcanhardt, p. 11, hines 3-5, MPUC Docket
No. P-421/CI-01-1373 (May 3, 2002) [*Deanhardt Affidavit”]. As part of that pattern, as
pointed our in documents imtroduced by Mr. Deanhardt, Qwest sought to appropriate all .
documeants related to an audit process that documented problems with Qwest’s switched
access minutes reporting (even though switched access reporting is an issue relevant to
Qwest’s 271 bid), id. p. 5, lines 18-2] & p. 9, lines 13-24; Qwest offered a monetary
inducement to obtain testimony whenever requested by Qwest in 2 manner suitable to
Qwest substantively, id. p. 9, lines 3-12;’ and Qwes! continued to violate Commission

! .
Eschelon refused 1o sign Qwest’s documents conzaining these objcctionable terms.
730 Second Avenue South » Suite 1200 « Minnecapalis, MN 55402 » Voice (612) 376-4400 » Facsimile (612) 376-2411




The Honorable Michael W. Lewis
May 15, 2002
Page 2 of §

orders requiring it to stay termination liability assessments for retail-to-resale COnversions
by charzing them and then forcing a written agreement to obtain compliance with the
Commission’s Order, id. p. 10, lines 5-14. Eschelon confirms that Qwest engaged in this

anti-cornpetitive conduct.

TRADE SECRET DATA REDACTED

IR ADE SECRET DATA REDACTED

3 The “10% discount” was part of an arrangemert under which Qwest was supposed to purchase consulting
gervices {rom Bschelon. Eschelon complained that the UNE-Eschelon (“UNE-E") rates were 00 high, as
compared to the UNE-Platform (“UNE-P") rates. Rather than reduce the rates, Qwest suggested an
upwnten pricing arrangement. Eschelon objected to that proposal and suggested a legitimate mechanism
for Qwes! to purchase vzlid consulting services from Eschelon to be reflected in & written agreement.
Throughout discussions, Qwest suggested that it was concerned about what it characterized a5 unfair or
overbroad use of opt-in provisions. Qwest’s repeated protestations oo this issue required Eschelon to
present it: proposal in light of this concern 1o gain acceptance of Fschelon's legitimate proposal.
Therefore, Eschelon’s President pointed out to Qwest that the propasal “*makes it more difficult for any
party to opt into our agreemcnts.'” Deanhardt Affidavit, p. 6, lincs 18-19. His use of the term “opt nto™
shows that Eschelon’s Presidert envisioned at the time that, although more difficult 1o adopt because of the
condition imposed by Qwest, the term may be available to other CLECs. Qwest could have filed this
agreemant with the commissions and made it available 1o ather CLECs, but it did not do so. Eschelon
welcorned the concept of being able to provide consulting to Qwest, because Eschelon believed that service
improvements would result from Qwest taking advantage of Eschclon’s CLEC perspective. Because the
agreement was in writing, Escheion believed that Qwest would have to honor it. Other CLECs would zlso
ultimately benefit fom irmprovements that were to be implemented as a result of the consulting sérvices
{and thus there was a royalty-type {2¢). Service guality improvernents were critical to Eschelon’s business,

730 Second Avenue South - Syite 1200 » Minneapolis, MN 55402 + Voice (612) 376-4400 = Facsimile (612) 376-4411




The Honorable Michae] W. Lewis
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TRADE SECRET DATA REDACTED

and Eschelon rmade a genuine effort to implement the consulting provision to atternpt to achieve those
improvenents. After execution of the agreement, Eschelon formed teams organized by subject maner and
spent significant resources identifying issucs and preparing to meet with Qwest. In discovery, Eschelon has
provided to the DOC more than 500 pages documenting Eschelon’s efforts to launch the consultng effort.
Despite Eschelon’s efforts, Qwest refused 1o form corresponding teams or o otherwise truly accept
consulting services. The fact that Qwest began to breach the agreement and meat it as a sham almost
immediately sheds lipat not on the jegitimate consulting arrangemment proposed by Eschelon but on Qwesr’s
intent and purpose in making the apreement. Moreover, since then, it has come to light that Qwest was
¢ntering into other purchase agreements, such as agreements ostensibly to purchase fiber capacity, for a
discount. This additional information suggests that, from Qwest's perspective, the discount was a teym of
interconnection for Qwest, which never weated it as anything else. Either Qwest’s rates are so inflated that
these discounts still allow Qwest to eamn a profir, or Qwest was willing to sell products below cost [o keep
othér competitors out of the market. This suggests either anti-competitive behavior (zates above cost) or an
anuTust violation (rawes below ¢cost in monopoly covironment). (As the FCC has said that the issue of
whether rates are cost-based is relevant to the 271 inquiry, the Comrrussion may want to address this issue
as part of its 771 proceedings as well.) Because Qwest imposed confidentiality restrictions on the
agre=ments with various carricrs, only Qwest was in a pasition to know that the term, whil¢ i the form of
;.rarious types of purchasc agrecments, may have been, in reality, a term of interconnection.

Also, although Qwest initially described the Escalations and Business Solutions Letter (see WCD-3) to
Eschelon as 2 beneficial way to avoid disputes and work on 2 “businesssto-business™ basis, Qwast in fact
used that ietter to threaten Eschelon with alleged breaches and mischaracterize Eschelon as 2 “bad business
partner.” Qwest would call Eschelon’s President or others and complain, often mischaracterizing facts and
dermanding an immediate answer without time for 2 proper response. Eschelon found itself ip the position .
of having to justify itsclf to Gwest to avoid even worse consequences.

730 Second Avenue South + Suite 1200 » Minneapolis, MN 55402 » Voice (612) 376-4400 » Fucsimile {612) 376-4411
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TRADE SECRET DATA REDACTED
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TRADE SECRET DATA REDACTED

As indicated, Eschelon nonetheless agrees with Mr. Deanhardt’s final conclusion
that Qwest has Jeveraged “its control of the petwork through its wholesale division to
benefit the efforts of its retaj]l anm to cbtarn authonity to offer intcrL ATA long distance
services.” See Deanhardt Affidavit, p. 11, lines 3-5. Although Mr. Deanhardt reaches this
conclusion, he may under-estimnate the leve] of pressure that Qwest, with its monopoly
power and control of the network, has besn able to exert, particularly in the current
economuc climate. As a start-up company without the resources to take on Qwest on all
fronts, Eschelon has had to deal with that pressure to the best of 1t abilities, while staying
within the law in an area with little guidance or precedent, Doing so has not been easy,
due to the pressures exerted by Qwest — Eschelon’s only supplier in the vast majornty of

. . 5
situations.

Eschelon cannot contrel the conduct of Qwest, against which Eschelon has httle
bargaining power. And, Eschelon has had to choose its battles, given the risks of
opposing its monopoly supplier. When a legal obligation belonged to Qwest, therefore,
Eschelon could not take responsibility for Qwest’s actions, nor should Eschelon or-other
CLECs have to do so. Qwest is responsible for meeting Qwest’s obligations. For
example, with respect to Qwest’s obligation to file agreements, Eschelon agrees with the
following quotation by Anthony Mendoza, the DOC deputy commissioner for
telecornmunications: "’'[Qwest] is the only company that is required to disclose them to

*Although Eschelon reached agreements with Qwest in some instances, Eschelon also took the high-stakes
risk of denying Qwest requests/proposals when necessary to avoid improper conduct and protect
E;cl;elon's interests. See, e.g., Qwest’s Proposed Purchase Agreement & Qwest's Proposed Confidential
Billing Sedtlement Agreement (Oct. 30, 2001) [“Qwest October 2001 Proposal”] {attached to, and discussed
in, Eschelon’s Level 3 Escalation Letter to Joseph P. Nacchio, dated Feb. 8, 2002), Exh. WCD-21.

730 Second Avenue South » Swite 1200 » Minneapolis, MN 55402 « Voice (612) 376-4400 « Facsimile (612) 376-4411
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The Honorable Michae] W. Lewis
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the PUC.™" See “Qwest made secret agreements with competitors, regulators say,” Steve
Alexander, Minneapolis, Star Tribune, Feb 15, 2002. The obligation belongs to Qwest.6

Simmularly, with respect to the 271 proceedings, the obligation to participate fully
belongs to Qwest, as the party requesting 271 approval. Qwest has said that McLeod 15 its
largest CLEC wholesale customer and Eschelon is its second largest CLEC wholesale
customer. Qwest obtained, but did not disclose to regulators in the 271 proceedings,
agreements with both of iis largest CLEC wholesale customers not to oppose Qwest’s
271 mid. Unlike Eschelon and McLeod, which have no legal duty to participate, Qwest
bears the ultimate burden of proof as to its commercial performance on zll checklist
items, even if "no party files comments challenging compliance with a particular
requirement," FCC BANY Order, 147.” Regardless of whether CLECs participate in
271 proceedings, therefore, Qwest has a duty to disclose problems with compliance as
part of those proceedings.® Eschelon was certainly making Qwest aware of problems it

® The federal Act places the burden on Qwest to make terms of interconnection, if any, available to other
CLECs, and thercforc it is Qwest's responsibility to make thal delermination and file any such agreements
pursuant 1o the Act. Placement of the burden on Qwest makes sense, becanse Qwest has superior access to
informanon relevant 10 whether a term or condition is of the type for which filing is required. (For
exzmple, while a CLEC may believe that a term is in setflement of an individual disputc, Qwest is n a
position to Jmow whether the dispure is truly unique or the experience is shared by other CLECs and
whether the sarme or similar solution is suitable for, and should be made available to, other CLECS.)
Nothing in the agreements prevented Qwest from filing them. Qwest could have requested writlen consent
for disclosure from CLECs at any time, if Qwest claims il was concerned about the copfidentiality
rovisios that Qwest required as part of agreements.

In the Matier of Application by Bell Atlantic New York for Authorization Under Section 271 of the
Communications Act 1o Provide In Region, nterLATA Service in the State of New York, CC Docket No. 99-
295, Memorandum Opinion and Order, FCC 99-404 (rel. December 22, 1999) ["FCC BANY Order”).
#Eschelon does not know all that has transpired m the 271 proceedings and whether all information was
disclosed. That is a matier for the commission to determine. Eschelon did notce the following statement
by Qwasi, which appears to creats 2 different imapression from Eschelon’s expenience: "Qwest is unaware
of any circumstance, or any allegation of a circumstance, in which a parry was prevented from offcring any
Utah-specific evidence at the multistate workshop specifically designed to address these issues. Qwest now
asks the Commission to confirm that the parties opposing Qwest's section 271 authorization have had
sufficient opportunity to present Utah-specific evidence supporting the UNE pricing, intrastate access
charge, and other claims already resolved in Qwest's favor by Staff, Qwest further asks that the
Cornmission clarify that, under the termns of the Report on Public Interest, it will entertatn only such new
evidence or arguments 1hal the parties were demonstrably unable to offer in the Muitistate Proceading.
Quwest submuits that no such Utah-specific evidence or arguments exist.” Qwest Corporation’s Petition For
Clarification And Reconsideration Of The Commission's Report Oa The Public Interest, /n the Martter of
the Application of QWEST CORPORATION for Approval of Compliance with 47 US.C. § 27](3)(2)(B),
Utah Docker No, 00-049-08, p. 6 (March 12, 2002). Although Qwest may arguc that Eschelon and
McLeod were not “prevented” from submiting evidence because Eschelon and McLeod “agreed” not 1o
oppose Qwest in 271 procecdings, Qwest's decision not 1o disclose these agreements precluded parties and
commissions from making rhat judgment for themselves. Moreover, Qwest's latler representation (that no
Utah-specific cvidence or arguments existed relating to UNE pricing, intrastate access charges, and other
1ssues)‘ i? simply not the case. Before, during, and afier the time thart Qwest made this statement, Eschelon
was raising cvidence and arguments (including Utab-specific information) relating 1o problems with UNE
pricing, access charges and other issues with Qwest. The evidence and arguments did exist and were
known to Qwest.

730 Second Avenue Sourh = Suite 1200 « Minneapolis, MN 58402 - Voice (612) 3764400 = Facsimile (612) 376-4411

T

imternet:




The Hounorable Michael W. Lewis
May 15, 2002
Page 7 of 9

was experiencing in the states-in which Eschelon operates (Arizona, Colorado,
Minnesola, Oregon, Utah, and Washington). Only Qwest controls, and is responsible for,
whether Qwest meets its obligation to disclose those issues in discovery and 271
proceechngs when Qwest has an obligation to do so. Qwest’s conduct throughout the
course of the 271 proceedings in meeting this obligation is relevant to the determination
of whether granting 271 approval to Qwest is in the public interest. The public interest
analysis, therefore, is broader than whether Qwest should have filed certain agreements
and 1ncludes whether Qwest acted with appropriate candor to the commissions about the
reason for CLEC non-participation in proccedings and with respect to CLEC concerns
about service performance known to Qwest at the time.’

A key reason that the Comumission and DOC are now able to review these issues
15 that Eschelon tned to ensure that matters were docurnented, despite Qwest proposals to
enter into unwritten agreements and Qwest requests that Eschelon stop documenting
events und tum over documents to Qwest. It has been a difficult task to document events
in a manner that attempts to avoid threats and retaliation by Qwest while siill resulting in
documentation of some kind. The focus on whether agreements were filed with
commissions fails to recognize the feat the Eschelon accomplished by getiing anything in
writing 2t all'® In contrast, McLeod’s agreement not to oppose Qwest in 271
proceedings, for example, was reportedly an oral agreement. See “States Probe Qwest’s
Secret DDeals To Expand Long-Distance Service,” Wall Street Journal, p. A10 (Aprl 20,
2002) ("As part of that deal, McLcod agreed to stop its opposition to the Qwest-U S West
merger. The company also had a verbal agreement to not oppose Qwest’s entry inlo
long-distance, McLeod officials told regulators, a conmtention that Qwest does not
dispute.”).”" Eschelon understands how Qwest could extract such an oral agreement,
given (iwest’s monopoly power and control over the network, and the circumstances
confronting CLECs faced with Qwest's tactics. Eschelon obtained written agreements
and confimmed events in writing.  Mr. Deanhardt and others reviewing these issues are
able to track and discuss the Eschelon agreements precisely because the information is in
writing. Qwest would have had it otherwise, a fact thal the Commission may want to

review us part of the public interest analysis.

® The fac that somc matters have since been settied does not mean that the matters never existed or did not
need to be disclosed by Qwest at the time, nor doces it mean that all underlying problems that lead to the
setilemnent have been resolved so that other CLECs will not experience them. Eschelon still has unresolved
disputes with Qwest, including the mater of missing switched access minutes and the 100% inaccuracy of
the UNE-Star bilis received from Qwest.

'® Althouyh written, the commitments were nonetheless not fully bonored. Qwest breached the agreements
n severa] respects, and promises made (such that UNE-Star would be a working altemative to UNE-P) did
notmaterialize. See, ¢.g., Affidavit of 1. Jeffrey Oxley, /n the Matter of the Complaint of AT&T
Comm:.m_x‘catz‘on: of the Midwest, Inc. Against Qwest Corporation, PUC Docket No. P-421/C-01-391 (April
:118’ 2002) (copy amached).

As Qwost kmew when proposing unwritten agrecments, opting in to an unwritten agreement is highly
unlikely scenario. If the agreement is written, at least there js a better chance that the agreement will be
produced in discovery or otherwise become knowr so that, if a determination is made that the agreement
sbould bave been filed, other CLECs may take advantage of it.
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Qwest’s conduct with respect to Eschelon, McLeod, or other CLECs with which
Qwest had agreements (such as Covad, New Edge, or the other small CLECs)," needs to
be reviewed in context. Qwest created, and is responsible for, the current situation and
the fact that the market ;s stil]l not truly open to competition. In the fall of 2000, Qwest’s
Chairman and Chief Executive Officer, Joseph Nacchio, publicly announced an
agreement with McLeod, which he charactenized as a significant positive development.
He stood before the Regional Oversight Committee (ROC) and told members that Qwest
was poing to go behind closed doors and work out differences with CLECs, rather than
litipatc them. Representatives of Qwest repeatedly said they wanted to work on a
“business-to-business” basis with Eschelon, rather than litigate issues. They also
continually atlempted to dislinguish Qwest from the former company, US West, and
asked .for time to make the transition to become a more CLEC-friendly wholesale
business.? Other CLECs and the commissions probably heard these same kinds of
statements. As the Escalations and Business Solutions Letter (see WCD-3) shows,
Eschelon’s management wanted to believe in the promise of 2 better relationship under
new management and attempted to use the non-litigious path touted by Qwest. It didn’t

work.

From the lack of competition in the market and our conlinued service problems
that have not all been solved by angoing proceedings and testing, it is apparent that the
litigious path hasn’t worked either. AT&T and WorldCom have not only actively
participated in the 271 proceedings but also both successfully brought complaints against
Qwest for anti-competitive behavior. The complaints took a long time to litigate (much
longer than companics like Eschclon could bear), and ncither company received any
compensation as a result of the behavior, even though they had to expend substantial
resources proving the anti-competitive behavior (more resources that Eschelon could
afford). Despile all of this, the market is not truly open. Competitors have been stymied.

Regulators have been too.

In other words, regardless of the party or approach taken, Qwest has succeeded in
stonewalling and preventing development of competition. This cenduct supports

Mr. Deanhardt’s final conclusion.

2 See Amended Verified Complaint, In the Marter of the Cornplamt of the Minnesot Department of
Commerce Against Qwest Corporation Regarding Unfiled A greements, MPUC Docket Ne. P-421/C-02-
197 (March 19, 2002). The “small CLECs” includc the following 10 CLECs: HomeTown Solutions,
Hutchinson Telecommunications, Mainstreet Communications, Onvoy Coznmunications, NorthStar Access,
Otter Tail Telecom, Paul Bunyan Rural Telephone Cooperative, Tekstar Commmnications, VAL-ED Joint
Venture, 2nd WETEC. See id. ] 196. ' : :

! Qwest 1150 made negative Statements about AT&T and WorldCom, indicating that those companiss werce
not really interested in geming into business but had their own 2gendas to keep Qwaest out of the interLATA
markst, Qwest cncouraged Eschelon management to be different from those companies and work with
Qwest outside of the regulatory arena to develop a better business relationship. Eschelon's management
did not agree with Qwest, but Qwesr’s statemants ahout AT&T and Werlcom show Qwest’s strategy of
castng CLECs as "good” business partners or “bad” business parmers.
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The Henorable Michael W. Lewis
May 15, 2002
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Eschelon appreciates this opportumity to file comments and clanfy the record.
Eschelon also requests an opportunity for oral presentation pursuant to Minnesota Rules,

Part 7829.0900.

Sincerely.

”é]ﬁ-ﬂm 47 ﬂ/@/z@

Vice President, General Counsel, and Corporaté Secrétary

ce: Service List
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SUBJECT TO RULE OF EVIDENCE 408

. CONFIDENTIAL BILLING SETTLEMENT AGREEMENT

This Conﬁdenlié‘f"'Billing Setflement Agreement ('Agme_m'enl"j. dated April 28+
2000, is betwsen U § WEST Communications, Inc. {("U S WEST")'and McLeodUSA,
e

Inc. (* McLeodUSA') who hereby enter into this Ccnﬁdenhai ‘Billing Setilement

Aqreernent with regarti lo the followlng

RlE‘C‘ITALlSl

1. U § WEST is an incun-jbent Idca} exchange provider operating in the o

slates of Arzona, Calbrado, Idaho, lowa, Minrie_sota. Monfana, Nebraska, New Mexiéo'
North Dakala, Orzgon, South Dakota, Utah, Washington, and Wyoming,
2. McLéodUSA is a competitive focal exchange provider thal wilk soon

oparata in all founeen states of U S WEST's operatlng region. _ -

3. Whereas both U S WEST 3‘and Md.eodUSA have ,entered mta

mtcrconnecbon dgreemeny e

h‘-"‘k ? J
approved by the appropriate state commissions Whera those agf@emems were ﬁled ¢ .;
pursuant to the Act U S WEST and McLeodUSA operate unde,r U‘}ose agreemepts_ in

certain states, a5 well as various state and federal tariffs.

- -

4.  McleodUSA has intervened in the. U S WEST/QWEST ‘meiger
proceedings that have been or are being conducted by saveral states within U S
WEST's 14-stats tegion, including Arizona, M'mnesota.-Mont;na. Utah, Washington and

Wyoming.

5. Disputes between ‘the parues have arisen in a nhFﬁBer of states under ~

I'
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both the interconnection agreements and tariffs regarding a number of billing Issues,

including no.nblocked éenUex service, subscriber hist infnrrnaﬁon charges, reclpracal

compensation and interim pricing. ST

| 6. In an altemp! to finally resolve those issues in dlspute, mcludmg

Mcl.eodUSA's opposmon to the merger and avoid delay and cosﬂy lltlgahon the

pames voluntarily enter into this-Confidentiat Billing Settiement Agreement to 'reSUIV_g all

disputes, claims and controversies between the pérlies, '-?S__-Df.flﬁé.,~~dale _':_¢f,_;h';§ \
Agreement that elate to the matters addressed herein and reléase all claims l;elatea to
those matters. | |

CONFIDENTIAL BILLING SETTLEMENT AGREEMENT -

100 consideration for McLeodUSA's withdrawal from the merger. dockets: and
within five (5) business days after McL.eodUSA has mthdrawn lts DppOSlllOn ic lhe : -T _
merger in all states and dismissed its pendmg Fcc cnmplalnt regard:ng subscnber hst
'Infofrﬁ'a'fmhn cha?ges us WEST will pay McLeodUSA 4.2 Mot resdVe e .. =~
nonblocked Centrex service and subscriber list nmorrnahon b1hng dlsputes The form ol

payment will consist of bill credits (if payment has not been made) or c.ash payments lo .

McLeodUSA.
2. Effeclive upon merger closre and subject fo the additianal terms described
below, U S WEST will-pay McLeadUSA $25.5 million to resolve fniscellaneous billing

disputes. The form of payment will consist of a cash paymént lo McLeodUSA, payable

within five (5) business days following merger closure.

a. Ncnblocked Centrex Service: Subject to MeLeodUSA's withdrawal fram the

M om——— A = m e e  E— -y

merger dockets and dzsmlssal of its FCC complaint, McLeodUSA and U S WEST agree

[
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thaiupon payment to McLeodUSA of the $4.2 million described in paragraph 1. all
dispuled Centrex related charges incurred through March 31, 2000 have been futty
rasolved and all claims for such charges are released. Effective immediately, for
Centrex service charges incurred on a going-forward basis, the partics will continue to
neyotiate, in good faith, a business-to-business resol'uﬁbn.- F -

b. Subscriber List Infonﬁation'Charges: Subject to McLeodUéA’s withdrawa!

from the merger dockets and dismissal of jts FCC oomplzunt, Us WEST and
McleodUSA agree that upon payment to McLeodUSA of the $-4 .2 million descnbed in.

paragraph 1, all disputed amounts incurred through March 31, ._'2000 have been fully

resolved and ail claims for such charges are released. McleodUSA agrees to

imunediately dismiss ifs pgndin§ FCC complaint regarding subscriber list infom_-;ation:_-_
charges. Effective lmmedialely oR 3 going—forward basis McLeéHUSA will ﬁay the
:nfarmatron ol ;urh other nnal ra1ss as may be establ:shed by any cost docket
.pruceecﬁngs or rates the parties rnay negonate in good fa|th ona busmess-lo-buslnfsss '.
basls. Both partics reserve ihe right to participate fully in future rate deférmination
pfoé:eédin_g#. | “ |

c. Compensation for Traffic E;change: Upon paymentto McL:e_odUSA' ofthe

$4.2 million'descﬁbed in paragraph 1,in all existing and “futuré states, for the period of
March 1, 2000 through December 31, 2002, the parties égree io immediately amend '
their existing interconnection agreerr;en{s to change the reciprocal compeﬁsa!ibn terms
froma usage—based system toa 'b:ll and keep amngemenl for local and i intemat-

A M - m s aas

refaled traffic, and to incorporale such a bill and keep arrangement into any fulure
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intercannection agreements in any of U S WEST's fourteen states. Subjact lo marger
closure, both pariies agree not io bill usage to one another in any existing or future .
slate between March 1, 2000 and the date of merger closure. However, in the even’t: -
that the merger between U § WEST and QWEST does not close, U § WEST wil
retrcaclively bill Mcl.eodUSA for the true-up for reciprocal c.omperi‘satior't for, usége
through Febfuafy 29, 2000 at ihe‘apprc{pﬁaﬁé slate Comrnission-a_'p;;mved léles.- Both
pas'h'es rﬁay’ bl each other retroactively for the usage not bmd between March 1, 2000 °
and the data on which it is officially 'announoéd‘that' the merger will not c.tose,‘ based on,-
appropriala state commission-appro_ved- rates or the currently existing interconnecilpp
agreement(s-). U S WEST and McLé;dUSA agree to pay the undisputed portion 01: - _
such retroactive usage billing at. tﬁe apbi;opriate state commission-approved rates.;ihf}in
fiva (5) business days of receiving each other’ s invoices for the same, In at_i‘d_iﬁon.- if the
merger dées nbt cissé; the parties wil e dialdly aMEnd their existing interesnnection.
d. .Inter‘i‘mr Prlc:ng Subject to ﬁei_"g_ér c_!o_s‘ure'a_rid In congideration fprllhe bill
‘and keep arrangement agreed upon ébove, U § WEST and MeleodUSA agree that all',.~ li
interim rates, except reciprocal c-ompensaﬁ'm rates, will be treated as final and any ﬁnal -
commission orders éntered in any of th_e_ 14 statesinUS WES'f's territory throt;gh'A_bn'I |
30,2000, andon a going;fonuard basls through D.ecem.bar 31, 2002, (except as such |
orders may relate to re.clprocal compensation rales for the périod between March 4,
2000 and December 31, 2002—reciprocal cori-upen_saﬁon is addtessed in paragraph 2.c.
of this agrecm‘enn will be applied p;qspégﬂ“vgly to _ME:Leod_liSA. and not retroactively.

In addition, U S WEST agrees that this seftlement term will apply thmughout' the terms
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of ihe parties' existing interconneclion agreements. Thus, both Parties agree not to bill
aach other for any irue-ups assoclated with final commission orders that sffact interim

pricas and release claims for such true-ups.

e, Centre-t Sennce Aqreements For McLe.odUSA’s ﬁve—yeer Centrex éemce
Agreements Lhat expure before December a1, 2002 the Parhes agree 1o extend the
terms and pricing of those agreernents untll December 31 2002,

" 3. Forvaluable considéfation mantioned z‘ibpy‘e',’the receipt and Suthicleficy of
whieh are hereby ackno'_ﬁr!edged, McLeodUS ﬁ(_end U S WEST do hereby fe]eese and
forever discharge the ather and the ot‘rxe:r's associates, owners, stockholders,
predece,ssor's, successors, agents, directors, ofﬁcei's. p_artners. em;’:loyees_,
represeﬁlaﬁves employees of affiliates, employees of parenf.s embloyees of

subsndlaries afﬁhales parenls subsndxades msurence caniers, bondlng compames

L w._‘ --..-:- ‘ Spribeite
a'c“t!on ord chone FANSEE or CAuSes Df acimﬁ.,

~a

i !aw !unde; sla'tu{e,' pr in equlgy Isunssappeals,’pe ’hho 3 -d&blsﬂllensxonu'acts

aqreernents prormses llabllﬂy.-clarms '-afﬁrrnatNe defenses, offsets demands

' damages Iosses costs claims for restitution, and expenses of any nature whatsoeVer

ﬁxed or contmgent_. known or unknown, past and present esserled or that could have

-

b_een asserted or could be asserted in any way relaﬁng to or arising ot of the Eii{irlg |
| dis'puteslmetters addressed herein. |
4. The terms and cenditions contained in this Ce'nﬁdentiai Billing Setilement
Agreement shalf ieure to the benefit of. and be binding upon, the respective

..svccessors, affiliates and assigns of the Parties. B

5. McleadUSA hereby covéenants and warrants that it has not assigned or . ,

1

5
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ransferred 1o any person any claim, or portion of any claim whlch 1s released or
discharged by this Confidential Biling Settlement Agreement.
© . The IParies expressly agree thal they .wili keep the substance of "th;

negoliation§ and or conditions of the settlement and the terms or su!a_s_t_alnce of this
Conﬁdeqti_al 8itling S.et’tlement Agreement striclly oonﬁcfeniial. The paﬂfes_ _fuﬁiiér agreé
that they will nat cominiin!cate (orally ar in u'n'iting.)- or in any way disdosé'f;\e substan.c.e
O_f negot.r ~iss and/or conditions of the setﬂement and the terms or. substance of thls :

agr- erent to any person, judiclal or adrrunlstralwe agency or-body, business, entity or
asgociation or anyone else for any reason whatsoever wnhoul the pnor express wnlten

d

consent of the olher party unless compelled o do so by law. Itis expressly agreed that

this  confidentialily prov:smn is an essential element of this ConF dential Billing
Setiieament Agreement. The parlies agree .that this Confi dential Bﬂling Setllement
Agreement and negohat:ons ‘and 2ll- rnatters ‘refated. 16 these two mal'ters shan *be"-""'"

. ‘.,.__g:é:fe--. ;‘.'.,'.'.':'-.
{5 yidencs 11

AT ‘?-K'!r

subject to the Rule 408 8 of 4 the'Rules fedgral "‘*a Hate leve!

REE TRt Y

7. In the event e:ther Party ‘as‘a legal obl'ga on‘ whlch requlre-s dtsclo;ure .
of the terms and conditions of tth Conﬁdenhal B'Ihng Settlement Agreement the Pany
havirig thé obligation shall immediately nofify the pther Paity in wnting of the nature,
scope and source of such obligation St-:.as to enable the other Party, at its gpﬁéﬁ; to
take such action as may be legally permissible so és o pfofect the conﬁdentiéﬁty
provided for in this agreement. . |

‘8. This Conﬁdéhtial Billing Settlerneﬁt Agreement constitutes the entire

agreament betwsen the Parties. and can only be changed ln a wrftmg ot wnlmgs

executed by both of the Parties, Each of the Parues forever warves all right to assert “
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thal this Confidential Billing Setllenent Agreement was a result of a mistake in law or in
facl.

55; This Conﬁdenﬁal Biling Setllement Agreement shall be interpreted én;
construed in accordance wmth the laws of the State of Colorado, and shall not be
interpreted in favor of agamst any Party’ to this agreemenl. i

10. The Parties have- entered into this Conﬁdenha! Billmg Settlement
Agreement after conferiing with legal counsel. - . - |

11. I any provision of this Confidential BB_Iihg Settlefnent Agreemeﬁt shoyld
be declared to bs unenforceable by ény administrative agency or court of law, th;

.- - !
remainder oi the bonﬁdenﬁal Billing Setllement Agreement shall remain in fll.lli:force and
- effect, and shall be binding upun:thé Partles hereto as i the invalidated provisicn.w'é_re
not part of this Confi dentral Billlng Sett}emenl Agreement. | | .

iz_.

confi dentsal arbrtrahon conducled ;by a s:ngle arb:trator engaged ,1 tha przchce":ﬁtl,law

'under the then current rules of the Amenrcan Bar Assoc:atlon The Fedeml Arbltratlnn a

Act, 8.U.S.C. §§ 1-16, not state law, _S_hal_lr _govem.the arbrtrib‘tl‘rty of all dlSpufe§. -The_'
arbitrator shall or;l; have the authlo{ity to determine b(each .r.:f-lh,ils -abéement ‘but shall
nat have the authoﬁly‘n.: award punitive damages. 'The atbitrator's decision shall be
final and binding and may be entered in any court ha'ving. jurisdiction thereof. Each
parly shall bear ils own costs and at.lorneys' rges ani:!\s'hall share aqually in ti-aa fees
and exponses of the arbitrator,

13.  The Parlies acknowledge and agree that they have a legilimate billing

7
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dispute about tho issues described in this Confidential Billing Settlement Agreerne;\l-
and that the resalution reached in this agreement represenls a compomise of the
Parties’ positions. Therefore, the Partles agree that resoruhon of the i issues con!amed-
In this agreement cannot be used against the other Party, . _
14. This Confidential Biling Setiement Agresment may be executed i
countérparts and by-fats.im:ie ‘
N WITNESS THEREOF the Parhes have caused this - Canfidenfial Billing

Sefllement Agreement to be executed as ofthis day, 7-%’1 of April 2000.

Mcl—“"”s’\ Inc, U $ WEST Communications, Inc.
By/"'( uﬂM By: : '-__'=:_'_
Trtle: _Pag_st@/r | Tite: ‘

Date: /28, 2D , Date: _

*
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dispule about ths lssyes dascnbad in this Conﬁdentiai Billing Sahlamant Agreement
and thal the ras.nluhcm reschad In this agmemant nptuen’cs a mmpromho ot e,
Partios’ positions. merafore the Paries egree ﬂm rasniuﬁon of the issues contained
In thi agresment cannot be u:ed againd. thl oth.rPaﬂ.y ) ;

14. Th}s !:onﬁdanual Blmng Satﬁamunl Agmmt may -be mcumd in

counlerparts and byfm:simlle

N wrrNEss THEREOF tha Pariies “have cised ﬂm ‘Confidential Bifing
Satiiement Agmomer:t to bu nxeciﬁad g of this day, 287, 'Z‘-ﬁ of Apri 2000

U 5 WEST Communiestions, Inc.
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TARN 1Y 2000

U S WEST Service Level Agreement with Covad Commumcat:ons Compan y
Unbundled Loop Services

e

USWESTie con'smh'in;d 1o pravide its euzlomers cxcellent scnice. Inan elfon 1o meel Covad's request,
und to provide increased servics 1 cther co-pioviders. U S WEST agrees w make demonsyatle
UTPIoOVEMants W s probi.‘.?a\?ng-s:rvice pedonmance on unhundléd loogs, in order 10 reach wihin a
regscnatle nins 1he lollowing senvice guality sBndares in tha metrcpettan 2reas where Ccuaa proy.dgs ™
U S WEST wire canter Jorecasts.” These quality standases would apply under normal operamg conauucna.
il \hey would not emtl'sh a l:vs! of pefourrarce 1 be acheved during panodz cl emargonr.y,
catacsureghe, natral d’nsa::er, severa Sorm or other awents alfectng lacge nun'bcrs of talécemmunications
customers. Tness smndards would not apply under exvaordinary ar ahnommal condfions of aperavons
Such as meee resuting from werk siapgage of siowdewn, of during periods ol cndl unreﬁ. They wculd not
apply during avents cutside the centrol of respensidfily of U S WEST, such as eaple outs by thid panies,
vancalism, or condiions prompied by ver.dars et supghiers. The padies have agreed that U S WEST's

perfcemence will increase an step-levet increments with 8 CoMmiment to reach the<a sefvice levelg within
20 days.

1. FOC Prooesa

" U SWEST wit provide 96% of Covad's Figm Crder Canfiumation (Foc; dates within 48 howrs ol rece:pt of
prepody completed sapvice 1oquests for POTS unburthed loep services. s undersiocd atinese POTS
senices will net requite loop eonciticning acviviry of any zon (iead coll o biidged tap rermevat). US WEST
will netty Covad of any faciies shemage issues for DSL ezpable, 1SON capable and DS capadle sanvices
within 1his same 48-howr tirne period.

Fer DS capapte, 1ISON capatle and DS1 capatie unbunaled loop senvices, U S WEST will provide $0% of
Covaa's TOC astes within 72 howrs of recept of properly compleied senvice requests. As pan of the 72-
neur FOC process, US WEST will @ispatch & tachnican o verly the existence of suitable tacilues pricr 10
provicing Coved an FOC date. I

Paos1) 0l
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- WOLT Lunica Level Agroomant - Cevad Guannuticiiens Cempeny

2, :.:r.rvico Intervats

. When lzacluics gre avaflable, US WEST wil Fievice Ceved with unbyundad loop service thal dces not
r=-|mf¢ lOw-p ccnditoniing oonsment wih U S WEST s puthshed Swnaard Interval Guids, &5 21 Martn 3y,
Am ul Jazs1 90% of e Sme. The standard imesvals will not 2ptlyil Covad requests a lzter c..mp!ehcn
date, of if the crder is deleyed for cusicmer ¢ause, Cf IEGSONS cutside u SWEST: contcl. LS WEST vt
picwige Covad wah line shanng sacvice (access 1o the rign frequency -padrum netwcrk clc—mem] atleax
404 of tha ime within e nm.enab_et fonh in ury kne -=hzung agrecment berween CovedandUu s WEST

3. New Sorvice Fellures _

USWEST remﬁniie& the nced fof a quzfiy picm ioring prcct‘s and & cornmimed 10 ptov:crmg Cicuits
vhehare propaﬂy cendiiened, e sted anc ieleased right the fist time. us WEST will reduca the

. inedence ol fajlure on new Covad c.rcuns 10 less Than 10% failure witkin lhe Trst 30 calenasr days. F o
[urposes of measurerrenl, Tzilures® weuld be difined asU'S WEST uou:;tr.-s or irouties enibuted o U S

_WEST facilues and centrol office qu;mcn! oroUSs WEST ernplcyees "Fajlures* wc:uld notinglude
tuyeif ickeis which are infermaticaal in rature, or lioutlcs isolsted ouside the U S WEST network.

4. F :n:mllus Pioblems

w.i ime. Where U S WEST bas commned 1o bulk condummg " cerann lécalmes u 5 WEsfw:n ptov.oa
(*cvad the ndditonal opton clien ining thoss BArViCB 1eQuests unit us WEST has cnmpleled me bulk

1. aNGGonNg in :hat localty, U S WEST will then process the sam:a mquest and not cRarge Cevadforthe

line :cnd'banmg in thete sinations where tha end user cunornef 1s <erved by di gial leep tanier or off par

jiin, U S WEST wil naty Covad of that smuatcn ana pn:\uda e option ol -ubrn:mng a'sanice requess

for an ISEN capetis loap comgliant wivs TR-393 ':anda:ds ano U S WEST Technical Publication 77...99

L1 S WEST wil, whete \echhically fersible, gitnes nr.s-.an an appopriaie ISON cand iorthose end user

vUUStOMers served by c-gual loop tarfier of prc\nda srothet ISDN opion for these senea cif of pa:r gain In

10 days or less 0% of the time. Wheie i vould notimeact a curcerd end user eustemer, U S WEST wit

y-edein a ine and g2tion Wrargier in cicer to provisicn the Covad service request [ 10 days or lazs 0% of

‘Paac 2 cld
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115 WE ST Senveo Levul Agrooment — Covud Communicalens Comgany

2 fime. Inaparavel etien, U S WEST wi 1cichve those O(SCHS alieedy teing T.ele for lack cf facinies
wihin me nex 60 ceysinhe manna! dese(kod in this p21851aph for ncw senvice requests, Foral senvics
n.-qu:"l.s for wheh facilties eannat te made avajatle in lha ranaer des:ﬁbed in Wis p2ragraph, U §
WEST will ficity Covan of Trat fact and, at e option of Cc\:a ﬁl!hef placa iha egmce requesien a
zenice inquiry kst or canced of reject the sence request.

Rasaed on U S W.EST‘S :crrm.'unzr.t 10 meel INESE SANICS ﬁsdormancc *m.ndé:ds Cevad commis 1o
withera mr.g its oppouuon wthe U S WEST/Owestmerger. US WEST a:knmiedges that thn ra._cll.:tn:na
icecned in s service leved agrecrncm sre for sememerit purpeses only and do net ne:-essariyteprescm
tha pesiticn that Cave.d would ke if it confinued 10 Ensatc lhus prnocec‘ing. Tr.as semcu laval ngnaeme nt u
501 ira6nded 1o modity, ERer or waive 2ny existing of future 'sga! ef comracnial rnqmremems lhilU S '
WEST previde sanice In sheaer intervats crera r.-ghc.r SLCCOSS rate than set fonh in this 2greement
Covad specificaly resenves the nght 1o take pesisens corirEry 10 the resolulions agveed W N s senvice
vl agrcemen in any future procecding belare any sune of fedaral s réquiatory, Judhicil or aomiastrauve
t:ody ar.d 1o argue for eniitely diferent rezuhs in ary hiure proceecing be fere 2ny stare or federal
r2guietery, juocial of saminisirative body. . -7

Deed: Apri 19, 2000

I3

Ken G Marcone ' Cathcnnc Hernmer
Vice Presccny, wam JOJ—C»_.-— Executive Vice Pt:su:lem.
U S WEST Nework Comglex Senices " Covad Communicaiicns Company
Paca3cf)
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Certificate of Service

I, Lonzena Rogers, do hereby certify, that on this twenty-ninth day of May, 2002,
I have caused a true and correct copy of WorldCom, Inc.'s Comments in the matter of
WC Docket No. 02-89 to be served by United States Postal Service first class postage,
hand delivery and facsimile on the following:

Marlene H. Dortch

Secretary

Federal Communications Commission
Portals I1

445 Twelfth Street, SW

Suite TW-A325

Washington, DC 20554

Janice M. Myles

Competition Policy Division

Federal Communications Commission
Portals 11

445 Twelfth Street, SW

Room 5-C327

Washington, DC 20554

David L. Sieradzki

Peter A. Rohrbach

Hogan & Hartson L.L.P.
555 Thirteenth Street, NW
Washington, DC 20554

Qualex International

Portals II

Federal Communications Commission
445 Twelfth Street, SW

Room CY-A257

Washington, DC 20554

L {

" Longena Rogers
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